STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,
Dl VI SI ON OF HOTELS AND
RESTAURANTS,

Petitioner,
VS.

PALM COURT APARTMENTS,

Respondent .

N N N N N N N N N N N N N

Case No. 02-0146

RECOVMENDED ORDER

A formal hearing was held before Daniel M Kil bride,

Adm ni strative Law Judge, Division of Adm nistrative Hearings

("DOAH'), on February 28, 2002, in Ml bourne, Florida.

APPEARANCES

For Petitioner: Tiffany A Short, Esquire
Depart nment of Busi ness and

Pr of essi onal

Regul ati on

1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

For Respondent: Rudol ph Hardi ck, President
Fourteen Carnalt, Inc.
Post OFfice Box 320615
Cocoa Beach, Florida 32932

STATEMENT OF THE | SSUES

Whet her the Respondent, public | odging establishnent,

vi ol ated the provisions of Chapter 509, Florida Statutes, as



all eged in the Arended Administrative Conplaint, and, if so,
what penalty shoul d be i nposed.

PRELI M NARY STATEMENT

On Novenber 16, 2001, the Petitioner filed an
Adm ni strative Conplaint alleging that inspections of the
Respondent public | odging establishnent conducted pursuant to
Section 509.032, Florida Statutes, reveal ed the Respondent
caused, directly or indirectly, the termnation or interruption
of utility services furnished to tenants in violation of Section
83.67(1), Florida Statutes. The Adm nistrative Conplaint was
served on the Respondent by certified U S. mail. On Decenber 7,
2001, the Petitioner received an Election of Rights formfrom
t he Respondent in which the allegations contained in the
Adm ni strative Conpl aint were disputed, and a petition was nade
for a formal adm nistrative hearing to resolve di sputed issues
of material fact. On January 11, 2002, the Petitioner filed a
request with DOAH for formal evidentiary hearing. A hearing
pursuant to Section 120.57(1), Florida Statutes, was noticed and
set for February 28, 2002. On February 11, 2002, the Petitioner
filed a Motion for Order Allow ng Correction for Scrivener's
Error, which Motion was granted over objection by Order issued
on February 18, 2002. The Petitioner filed an Anended
Adm ni strative Conpl aint on February 19, 2002, in which the

charge of violating Section 83.67(1), Florida Statutes, was



replaced with an allegation that the Respondent viol ated Section
509. 221(3), Florida Statutes, by failing to naintain proper
I'ighting, heating, cooling, and ventilation and that the
Respondent public | odgi ng establishnment was not operated with
strict regard to the health, confort, and safety of the guests.

At the hearing, the Petitioner presented the testinony of
Ed Weinmer, Safety and Sanitation Specialist, and offered three
exhibits that were accepted w thout objection into evidence.
The Respondent presented no witness testinony or evidence. The
parties were granted 15 days fromthe filing date of the
transcript to submt proposed reconmended orders. The
Transcript was filed with DOAH on March 11, 2002. Petitioner
filed its Proposed Recomended Order on March 26, 2002.
Respondent has not filed proposals as of the date of this
Recomended Order

FI NDI NGS CF FACT

1. The Respondent is, and has been at all tines materi al
hereto, a public |odging establishnment |icensed by the State of
Fl orida, having been issued |icense nunber 15-00043-H for
apartnent units located at 14 Carnalt Street, Cocoa Beach,

Fl ori da.



2. The Petitioner received a consuner conpl aint on
Oct ober 10, 2001, that one of the tenants in the Respondent
public | odging establishnment had been w thout electrical power
and hot water for at |east three days.

3. On Qctober 11, 2001, Ed Weiner, Safety and Sanitation
Specialist with Petitioner ("inspector™) conducted an inspection
of the Respondent public |odging establishment. The inspector
observed that Units 5 and 16 were occupi ed but had no el ectrical
power. The inspector observed that when other tenants operated
light switches in Unit 5 and 16 the lights did not cone on.

Ext ensi ons cords had been run through the wi ndows of units
wi t hout power fromunits with power. |In addition, a conmon area
hal | way was al so without electrical power.

4. On Cctober 11, 2001, the inspector provided notice of
t he observed viol ations by posting a copy of the Lodging
| nspection Report at the site, sending a copy of the Report by
certified US. mil to the Respondent, and by orally
comuni cating the contents of the Report by tel ephone to the
Respondent's princi pal Rudol ph Hardick, Alice Hll, the manager
of the apartnent conplex, and an unidentified secretary in the
Respondent's office.

5. Since the violations were observed after 12:00 p.m on

Cctober 11, 2001, the Respondent was give notice that renedi al



action was required to be taken by 10:00 a.m the follow ng day
rat her than that sane day.

6. On Cctober 12, 2001, at approximately 10:10 a.m, the
i nspector conducted a followup inspection of the |icensed
prem ses and observed that the violations noted in the Lodging
| nspecti on Report dated Cctober 11, 2001, had not been
correct ed.

7. On Cctober 12, 2001, the inspector conpleted a Cal
Back/ Re-1 nspecti on Report and provided notice that sane day of
said followup inspection and report by personally delivering a
copy of the Call Back/Re-Inspection Report to Respondent's
manager, Alice Hill.

8. The mechani sm by which proper |ighting, heating,
cooling, and/or ventilation is termnated or interrupted is not
relevant to the statutory obligation of each |licensed public
| odgi ng establishment to maintain such lighting, heating,
cooling, and ventilation with strict regard to the health,
confort, and safety of guests.

9. Wthout electrical power, none of the requirenents
stated in Section 509.221(3), Florida Statutes, can be
satisfied, to wit, maintenance of proper |ighting, heating,
cooling, and/or ventilation and the operation of the |icensed
prem ses with strict regard to health, confort, and safety of

t he guests.



10. The Respondent had adequate tine, notice, and
opportunity to correct the observed violations but failed to do
Sso.

11. The Respondent has not offered any expl anation or
mtigation for its failure to conply with its statutory
obl i gati on under Section 509.221(3), Florida Statutes.

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng pursuant to Sections 120.569 and 120.57(1), Florida
St at ut es.

13. The Departnent of Business and Professional
Regul ation, Division of Hotels and Restaurants, is the state
agency charged with regul ating public |odging establishnents,
pursuant to Chapter 509 and Section 20.165, Florida Statutes.

14. Section 509.013, Florida Statutes, reads in pertinent
part:

As used in this chapter, the term

* * *

(3) "CQuest" neans any . . . tenant
or occupant of a public |odging
est abl i shnent

(4)(a) "Public Iodging establishnent”
means any unit . . . within a single conplex
of buildings, which is rented to guests nore
than three tinmes in a cal endar year for



peri ods of less than 30 days or 1 cal endar
nmont h, whi chever is |ess,

15. Section 509.221(3), Florida Statutes, provides, inter
alia, that "each establishnent |icensed under this chapter shal
be properly lighted, heated, cool ed, and ventilated and shall be
operated with strict regard to the health, confort, and safety
of the guests.”

16. Pursuant to Section 509.261(1), Florida Statutes, the
Di vision of Hotels and Restaurants may inpose penalties for
vi ol ati ons of Chapter 509, Florida Statutes, including an
adm ni strative fine of not nore than $1, 000 per offense;
mandat ory attendance, at personal expense, at an educati onal
program sponsored by the Hospitality Education Program and the
suspensi on, revocation, or refusal of the Respondent public
| odgi ng establishnment's |icense.

17. Petitioner has the burden of proving, by clear and
convi nci ng evidence, the allegations agai nst the Respondent
contained in the Adm nistrative Conplaint. Section

120.57(1)(j), Florida Statutes; Departnent of Banking and

Fi nance v. Gsborne Stern and Conpany, 670 So. 2d 932 (Fla.

1996); Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

18. Petitioner has proven by clear and convincing evi dence
t hat Respondent viol ated Section 509.221(3), Florida Statutes,

by failing to maintain electrical power to certain dwelling



units of the licensed premses. In so doing, it failed to
operate the licensed premses with strict regard to the health,

confort, and safety of guests. . Yoder v. Geenwald, 246 So.

2d 148, 150 (Fla. 3rd DCA 1971); see also Schulte v. Gold, 360

So. 2d 428 (Fla. 3rd DCA 1978).

19. Section 509.221(3), Florida Statutes, contains no
exception and provides no discretion to a licensed public
| odgi ng establishnment to determ ne whether a tenant needs or
deserves proper lighting, heating, cooling, and ventil ation.

The nechani sm by which proper |ighting, heating, cooling, and/or
ventilation is termnated or interrupted is not relevant to the
statutory obligation to nmaintain it.

20. There is no authority for the Respondent to term nate,
interrupt, or allowthe interruption of utility service as a
rent enforcenent nmechanism or for any reason, and Section
509. 221(3), Florida Statutes, specifically prohibits such action
or inaction.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be enter finding the
Respondent guilty of violating Section 509.221(3), Florida

Statutes, and that an administrative fine of $1,000 be inposed.



DONE AND ENTERED this 11th day of April, 2002, in

Tal | ahassee, Leon County, Flori da.

DANIEL M KI LBRI DE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

D vision of Adm nistrative Hearings
this 11th day of April, 2002.

COPI ES FURNI SHED,

Rudol ph Hardi ck

Fourteen Carnmlt, Inc.

Post Ofice Box 320615
Cocoa Beach, Florida 32932

Tiffany A Short, Esquire
Departnent of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Hardy L. Roberts, |11, General Counsel
Depart ment of Business and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Susan R. McKinley, Director
D vi sion of Hotels and Restaurants
Depart ment of Busi ness and
Prof essi onal Regul at i on
Nort hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792



NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Reconmended Order should be filed with the agency that
will issue the Final Order in this case.
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